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DIGEST 

1 .  G e n e r a l  Accoun t ing  O f f i c e  ( G A O )  w i l l  n o t  c o n s i d e r  a rgu -  
ment t h a t  a g e n c y ' s  d e f i n i t i o n  of  i t s  minimum n e e d s  was n o t  
s u f f i c i e n t l y  r e s t r i c t i v e  since GAO ro le  i n  r e s o l v i n g  b i d  
p r o t e s t s  is t o  promote f u l l  and  open c o m p e t i t i o n .  

2 .  Where a g e n c y ' s  r e p o r t  s p e c i f i c a l l y  a d d r e s s e s  a rgumen t s  
r a i s e d  i n  i n i t i a l  p r o t e s t ,  and p r o t e s t e r  f a i l s  t o  rebut t h e  
agency  p o s i t i o n  i n  i t s  comments on t h e  agency  r e p o r t ,  t h e  
issues a re  deemed abandoned.  

3 .  To be t i m e l y ,  p r o t e s t  a l l e g a t i o n  t h a t  s o l i c i t a t i o n  
amendment a l l o w e d  i n s u f f i c i e n t  t i m e  t o  p r e p a r e  a best and 
f i n a l  o f f e r  (BAFO) m u s t  be f i l e d  no l a t e r  t h a n  due  d a t e  f o r  
B A F O s .  

DECISION 

Vacco I n d u s t r i e s  p r o t e s t s  t h e  award o f  a c o n t r a c t  t o  F l u i d  
C o n d i t i o n i n g  P r o d u c t s ,  I n c .  (FCP) ,  under  request f o r  propos-  
a l s  (RFP) N o .  N00104-88-R-ZH51, issued by t h e  Naval  S h i p s  
P a r t s  C o n t r o l  C e n t e r  f o r  r e p l a c e m e n t  components  ( 5 0  f i l t e r  
e l e m e n t  assemblies) f o r  Vacco ' s  q u i e t  h i g h  pressure a i r  
r e d u c i n g  m a n i f o l d . l /  

The s o l i c i t a t i o n  was i s s u e d  as a s o l e - s o u r c e  p rocuremen t  t o  
Vacco, b u t  was amended t o  i n c l u d e  FCP's f i l t e r s  a f t e r  FCP 

- 1/ Nuclear s u b m a r i n e s  s t o r e  a i r  i n  small spaces unde r  h i g h  
pressure. The m a n i f o l d s  are  used  t o  q u i e t l y  release t h e  a i r  
( t o  a v o i d  d e t e c t i o n  by enemy l i s t e n i n g  d e v i c e s )  a t  t h e  lower  
a i r  p r e s s u r e s  r e q u i r e d  f o r  t o r p e d o  and  missile f i r i n g ,  s h i p  
b a l l a s t i n g ,  and  l i f e  s u p p o r t .  The f i l t e r s  p r e v e n t  p a r t i c u -  
l a t e  c o n t a m i n a t i o n  f rom e n t e r i n g  t h e  m a n i f o l d ' s  r e g u l a t i n g  
v a l v e .  



d e m o n s t r a t e d  i ts  a b i l i t y  t o  s u p p l y  an a c c e p t a b l e  f i l t e r .  
Vacco p r o t e s t e d  t h e  amendment a t  t h e  agency  l e v e l ,  a r g u i n g  
(1) t h a t  t h e  f i l t e r s  are i n t e g r a l  t o  t h e  m a n i f o l d ' s  d e s i g n  
and "canno t  be s e p a r a t e d  unde r  an i n d i v i d u a l  component 
s p e c i f i c a t i o n  w i t h o u t  compromising t h e  i n t e g r i t y  o f  t h e  
m a n i f o l d  pe r fo rmance  charac te r i s t ics , "  and ( 2 )  t h a t  
non-Vacco f i l t e r s  s h o u l d  n o t  have  t h e  same n a t i o n a l  s t o c k  
number ( N S N )  a s  Vacco f i l t e r s .  Fo l lowing  t h e  Navy ' s  d e n i a l  
of i t s  p r o t e s t ,  Vacco p r o t e s t e d  t h e  award t o  our O f f i c e  on 
t h e  same b a s e s  w i t h  a d d i t i o n a l  c o n t e n t i o n s  t h a t  ( 3 )  t h e  
agency  i m p r o p e r l y  r e l a x e d  t h e  t e s t i n g  r e q u i r e m e n t s  w i t h o u t  
g i v i n g  Vacco an  a d e q u a t e  o p p o r t u n i t y  t o  re spond  t o  t h e  
changed r e q u i r e m e n t s ,  and ( 4 )  t h a t  t h e  agency  may have 
a l l o w e d  t h e  awardee  imprope r  access t o  Vacco's p r o p r i e t a r y  
d a t a .  

W e  d i s m i s s  t h e  p r o t e s t .  

I n  r e s p o n s e  t o  t h e  i n i t i a l  s o l e - s o u r c e  p rocuremen t ,  t h e  
protester  o f f e r e d  t h e  f i l t e r s  a t  $1,994.62 each. Even 
though  t h e  RFP was announced a s  a sole-source p rocuremen t ,  
FCP t e n d e r e d  a n  o f f e r  t o  f u r n i s h  f i l t e r s  a t  $744 each. 
L e a r n i n g  t h a t  FCP had been  approved  unde r  i ts  r e p l e n i s h m e n t  
p a r t s  p u r c h a s e  or borrow program ( a l so  known as t h e  b a i l m e n t  
program)  as a p o t e n t i a l  s u p p l i e r ,  t h e  agency  amended t h e  
s o l i c i t a t i o n  t o  s p e c i f y  b o t h  t h e  p ro t e s t e r ' s  and t h e  
a w a r d e e ' s  f i l t e r s ,  i n c l u d e  f i r s t  a r t i c l e  t e s t i n g ,  r e d u c e  
t h e  q u a n t i t y  f rom 55 t o  50  u n i t s ,  and r e q u e s t  bes t  and f i n a l  
o f f e r s  (BAFO). Both o f f e r o r s  r e p e a t e d  t h e i r  p r e v i o u s  
o f f e r s ,  and award t h e n  w a s  made t o  FCP based  on i t s  lower 
p r i c e .  

C e n t r a l  t o  t h e  p ro t e s t e r ' s  p o s i t i o n  is  t h e  q u e s t i o n  whether  
t e s t i n g  r e q u i r e m e n t s  a p p l i c a b l e  t o  t h e  m a n i f o l d  s h o u l d  a l s o  
a p p l y  t o  t h e  f i l t e r .  The m a n i f o l d  c o n s i s t s  o f  s e v e r a l  
components ,  i n c l u d i n g  manual s h u t o f f  v a l v e s ,  s a f e t y  re l ie f  
v a l v e s ,  r e g u l a t i n g  v a l v e s ,  f i l t e r s  and f i t t i n g s  t o  c o n n e c t  
t h e  m a n i f o l d  t o  s h i p s '  p i p i n g  s y s t e m s ,  and is q u a l i f i c a t i o n  
t e s t e d  unde r  a m i l i t a r y  s p e c i f i c a t i o n .  The t e s t i n g  is 
per formed on t h e  e n t i r e  m a n i f o l d  s y s t e m  and i n c l u d e s  opera- 
t i o n a l ,  n o i s e ,  shock ,  v i b r a t i o n  and e n d u r a n c e  tests;  t h e  
f i l t e r ,  as par t  o f  t h e  m a n i f o l d  s y s t e m ,  i n  e f f e c t  p a s s e d  a l l  
of t h e  above  t e s t s  when t h e  m a n i f o l d  q u a l i f i e d .  Under t h e  
m i l i t a r y  s p e c i f i c a t i o n ,  t h e  f i l t e r  i t s e l f  is s p e c i f i c a l l y  
sub jec t  t o  a d d i t i o n a l  q u a l i f i c a t i o n  t e s t s  c o n s i s t i n g  o f  
b u b b l e  p o i n t ,  o p e r a t i o n a l ,  s t r e n g t h ,  c l e a n a b i l i t y ,  f l o w  
s u r g e  and d i r t  h o l d i n g .  The RFP a t  issue o n l y  r e q u i r e s  t h e  
f i l t e r  t o  p a s s  t h e s e  f i l t e r - s p e c i f i c  tests and d o e s  n o t  
men t ion  t h e  n o i s e ,  shock  and  v i b r a t i o n  t e s t i n g  r e q u i r e d  f o r  
t h e  m a n i f o l d  sys t em.  
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I 

Fol lowing  a c o n f e r e n c e  a t  our O f f i c e ,  t h e  protester  s t a t e d  
i n  i t s  c o n f e r e n c e  comments t h a t  it was n o t  c o n t e n d i n g  t h a t  
FCP was n o t  r e s p o n s i b l e  or s h o u l d  be p r e q u a l i f i e d ,  and t h a t  
it d i d  n o t  object t o  FCP r e v e r s e  e n g i n e e r i n g  i t s  f i l t e r  "E 
se . . . b u t  o n l y  t h e  u n s a f e  and unequa l  t e s t  c r i t e r i a  (o r  
lack o f  o b j e c t i v e  t e s t  c r i t e r i a )  t h a t  . . . [ t h e  agency]  h a s  
i n t e r j e c t e d  i n t o  t h e  new compe t i t i on . ' '  I n  e s s e n c e ,  Vacco 
c o n t e n d s  t h a t  a d d i t i o n a l  t e s t i n g  of t h e  f i l t e r  f o r  n o i s e ,  
shock  and v i b r a t i o n  is r e q u i r e d  t o  e n s u r e  t h a t ,  w i t h  t h e  
f i l t e r  i n s t a l l e d ,  t h e  m a n i f o l d  w i l l  meet t h e  a p p l i c a b l e  
m i l i t a r y  s p e c i f  i c a t i 0 n . y  The Navy d i s a g r e e s ,  a r g u i n g  t h a t  
t h e  c u r r e n t  t e s t i n g  r e q u i r e m e n t s  i n  t h e  RFP are  s u f f i c i e n t  
t o  e n s u r e  t h a t  t h e  f i l t e r  w i l l  n o t  compromise t h e  i n t e g r i t y  
o f  t h e  m a n i f o l d .  

- 

T h e  c r u x  o f  Vacco's c o n t e n t i o n  i s  t h a t  t h e  Navy, by  n o t  
r e q u i r i n g  a d d i t i o n a l  t e s t i n g  of t h e  f i l t e r ,  i m p r o p e r l y  
r e l a x e d  i ts  r e q u i r e m e n t  t o  permit FCP t o  compete and i n  so 
d o i n g  compromised t h e  Navy ' s  needs .  W e  w i l l  n o t  c o n s i d e r  
t h i s  bas i s  o f  p r o t e s t  s i n c e  Vacco is i n  e s s e n c e  a r g u i n g  t h a t  
t h e  a g e n c y ' s  s t a t e m e n t  o f  i ts  n e e d s ,  as  r e f l e c t e d  i n  t h e  
f i l t e r  t e s t i n g  r e q u i r e m e n t s ,  i s  n o t  s u f f i c i e n t l y  res t r ic-  
t i v e .  O u r  ro le  i n  r e s o l v i n g  b i d  p ro t e s t s  is t o  e n s u r e  t h a t  
t h e  s t a t u t o r y  r e q u i r e m e n t  f o r  f u l l  and open  c o m p e t i t i o n  i n  
t h e  award of government  c o n t r a c t s  is m e t ;  w e  t h e r e f o r e  w i l l  
n o t  c o n s i d e r  a p r o t e s t  t h a t  an  agency  requires more res t r ic-  
t i v e  s p e c i f i c a t i o n s  t o  meet i t s  minimum n e e d s .  Vacco 
I n d u s t r i e s ,  B-230036, A p r .  21, 1988, 88-1 CPD 11 393. 

The p r o t e s t e r  i n i t i a l l y  o b j e c t e d  t o  t h e  u s e  o f  t h e  same N S N  
t o  d e s c r i b e  b o t h  t h e  p r o t e s t e r ' s  and t h e  a w a r d e e ' s  f i l t e r s ,  
and t h e  a l l e g e d  m i s u s e  o f  Vacco's p r o p r i e t a r y  d a t a  t o  
q u a l i f y  FCP's f i l t e r .  I n  i t s  report t h e  Navy r e sponded  t o  
b o t h  o b j e c t i o n s .  Vacco h a s  n o t  d i s p u t e d  or r e f u t e d  t h e  sub- 
s t a n c e  o f  t h e  agency  r e s p o n s e .  Where an  agency  s p e c i f i c a l l y  
a d d r e s s e s  issues r a i s e d  by t h e  protester  i n  i t s  i n i t i a l  
p r o t e s t  and t h e  p r o t e s t e r  f a i l s  t o  rebut  t h e  agency  
r e s p o n s e  i n  i t s  comments, w e  c o n s i d e r  t h e  issues t o  have  
been  abandoned by t h e  protester .  F r o n t  Desk E n t e r p r i s e s ,  - I n c . ,  B-230732, J u n e  23, 1988, 88-1 CPD 11 603. 

2/ To t h e  e x t e n t  Vacco c h a l l e n g e s  t h e  Navy ' s  i n i t i a l  
z e c i s i o n  t o  b r e a k  o u t  t h e  f i l t e r s  f o r  p r o c u r e m e n t  separate  
from t h e  m a n i f o l d ,  i t s  c o n t e n t i o n  is b a s e d  on t h e  same 
premise, i . e . r  t h a t  p r o c u r i n g  t h e  f i l t e r s  s e p a r a t e l y  was 
improper because t h e  RFP l a c k s  t h e  a d d i t i o n a l  t e s t i n g  
r e q u i r e m e n t s  which Vacco c o n t e n d s  are n e c e s s a r y  t o  e n s u r e  
t h a t  t h e  f i l t e r s  w i l l  n o t  d e g r a d e  t h e  p e r f o r m a n c e  o f  t h e  
m a n i f o l d .  
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Finally, in its conference comments Vacco for the first time 
contends that it had insufficient time to prepare its BAFO 
after receiving the amendment allowing FCP to participate in 
the competition. To be timely, this issue had to be raised 
before the due date for BAFOs; because it was not raised 
until Vacco's conference comments, the issue is untimely. 
See - Bid Protest Regulations, 4 C.F.R. S 21.2(a)(l) (1988); 
Alexandria Graphics C Reproduction Service, 8-200249, 
Oct. 7, 1980, 80-2 CPD 11 251. 

The protest -missed. 
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